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TITLE FEEDS THE ESTOPPEL* 
by 
F. G. DyYETT, LL.B. 
Barrister-at-Law 

Application of doctrine 

The authorities indicate that the doctrine has been 
applied in many and varied factual situations. In Re Hoffe’s 
Estate Act 1855 (1900), 82 L.T. 556, when one P. R. Hoffe, 
in 1884, believing he was entitled to a sixth though in fact 
entitled to only a ninth share of a settled fund, purported 
to assign his one-sixth share to the respondent absolutely. 
In 1896 Hoffe became entitled to a further one-eighteenth 
of the fund. The petitioners claimed that only the one- 
ninth held by Hoffe in 1884 should pass to the respondent 
but KEKEWICH, J. held that the subsequent portion received 
in 1896, which when added to the initial one-ninth totalled 
the one-sixth originally purported to be assigned should 
also go to the respondent. He said (following Noel v. 
Bewley (1829), 57 E.R. 938) that though the assignment 
of the one-eighteenth was of a defective title, yet as the 
assignor afterwards acquired a good title to the balance 
of the one-sixth share, the court ought to make that good 
title available to make the assignment effectual. 
Mortgagor 

In Re Bridgewater’s Settlement, Partridge v. Ward, 
[1910] 2 Ch. 342, a mortgagor innocently but erroneously 
stated in a mortgage deed that he was “as sole next of kin” 
beneficially entitled to a trust fund immediately expectant 
upon the death of a relative. At that time he was not “sole 
next of kin” but later became so upon the death of another 
relative and the mortgagee was held to have acquired a 
mortgage over the mortgagor’s entire interest in the fund 
because the subsequent event fed the initial estoppel. 
Lessor 

Reverting to the application of the doctrine of feeding 
the estoppel to dealings in land, its history traces back to 
Rawlin’s Case in 1587,"") when it was held by HALE, L.C., 
WILD, ELLIS and WINDHAM, JJ. that if a man leased land 
in which he had no interest at the time but which he sub- 
sequently purchased, the lessor was first of all bound as 
against the lessee by estoppel and then the estoppel was 
turned into an interest or lease in the full sense of the 
word upon the lessor’s acquisition of the title to the land. 
The same reasoning was applied in Weale v. Lower,"®! 
where the lessor was only a contingent remainderman at 
the time of granting the lease but the happening of the 
contingency fed the estoppel and the lease was thereafter 


* Continued from 12 A.C. & S.J., p. 76. 
[15] (1587), 4 Co. Rep. 53. 
[16] (1672), Pollex 54, at p. 66. 
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the same as it would have been had the contingency 
occurred before it was granted. 
Tenancy 

In Universal Permanent Building Society v. Cooke™™) 
a weekly tenancy created in this way was held to take 
priority over a mortgage created after the acquisition of 
title by the lessor. The mortgagees were held to take sub- 
ject to the tenancy and (which was much more important) 
subject to the protective provisions of the Rent Restrictions 
Act over that tenancy. 
Interest in land 

It is interesting to note that the doctrine does not 
apply where the lessor with some interest in the land 
purports to grant a term greater than he has at the time 
power to grant; for example, if A., a lessee for the life of 
B., grants a lease for a term of years to C., and afterwards 
purchases the reversion in fee, and then B. dies, A. may 
at law avoid his own lease though it has still several years 
to run for, as A. originally only had an interest during the 
life of B., a term of years determinable on B.’s death was 
all that passed to C. But if such a lease was granted for 
valuable consideration Equity would force A. to make 


good the rest of the term out of the reversion which he 
has acquired."*! 


Farmer’s relief 

It was sought to apply the doctrine unsuccessfully in 
the N.S.W. case of Allsop v. Marshall (1942), 42 S.R. 
(N.S.W.) 267, where a farmer in respect of whom a stay 
order had been made in 1933 under the Farmer’s Relief 
Act purported by deed to assign by way of mortgage all 
his interest in an estate to Allsop. By the deed the farmer 
expressly conveyed his interest as beneficial owner. In 
1936 the stay order was removed and in 1937 the farmer 
by deed assigned by way of mortgage his interest in the 
same estate to the Rural Bank, which at the time of the 
assignment had notice of the prior assignment to Allsop. 

It was argued that, although the purported assign- 
ment was contrary to the Farmer’s Relief Act, as the farmer 
at the time of the execution of the mortgage to Allsop 
represented that he was then in a position to convey, i.e., 
he had both title and the ability to pass it by the document, 
when the stay order was lifted he was under a duty to 
make good the representation. Consequently, either then 
the property became subject to the assignment in favour 
of Allsop or, at all events, the position arose that Allsop 
was entitled to require the assignor to execute the necessary 
documents to give him a good title. 


[17] [1952] Ch. 95; [1951] 2 All E.R. 893. 

[18] Williams on Real Property, 28rd ed., p. 553, citing Hill v. 
Saunders 4 B. & C. 529 and Doe d. Strode v. Seaton (1835), 2 
C.M. & R. 728. 
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Assignment 

Roper, J. held that the principle that title feeds the 
estoppel did not apply here as it relied upon the fact that 
the subsequent acquisition of a good title was related back 
to an assignment which would itself have been good had 
the assignor at the time he made the assignment had the 
necessary title to give it effect. Here the question was not 
one of title at all. The farmer had a good title at the time 
of the purported assignment but his capacity to assign was 
restricted by a statutory prohibition. When the stay order 
was subsequently removed it was impossible to treat the 
mortgage to Allsop as now becoming effective because it 
meant giving the prior transaction an effect, and giving 
the prior transaction any effect at all was contrary to the 
Statute. 

Reconveyance 

It sometimes happens that a person enters into a 
contract to purchase an estate and before the conveyance 
to him is executed he sells and conveys a part of the land 
to a purchaser, or a person sells and conveys land in un- 
encumbered fee simple which is in fact subject to a 
mortgage and subsequently the land is reconveyed by the 
mortgagee to the mortgagor. In these circumstances the 
courts have held that “title feeds the estoppel” so that in 
the first example the second conveyance is “fed” by the 
execution of the first and in the second instance the boast 
or assertion that the land is unencumbered is made good 
or “fed” by the reconveyance from the mortgagee. 

In England it was formerly considered that, when the 
legal estate was outstanding in mortgagees or trustees the 
purchaser ought not to require or allow the vendor to take 
a reconveyance or conveyance thereof to himself before 
completing the purchase because if the vendor, while he 
was entitled to the equity of redemption or other equitable 
estate in the lands, should have secretly executed a con- 
veyance by way of mortgage to another containing a recital 
that he was seised in fee simple then he and his successors 
in title would be estopped from denying that he was so 
seised and upon the reconveyance to the vendor the legal 
fee simple would pass to the other mortgagee under the 
doctrine of feeding the estoppel. The purchaser would then 
be precluded from alleging that the mortgagee received an 
equitable mortgage only and that he himself held the legal 
estate and therefore priority as a purchaser for value 
without notice of the mortgage."®! The right course for the 
purchaser to take was to require any legal estate out- 
standing in a mortgagee to be conveyed by the latter to the 
purchaser or to a trustee for the purchaser directly. He 
would then be in a position to rely on the doctrines of 
purchase of the legal estate for value without notice and 


[19] Williams, Vendor and Purchaser, 4th ed., vol. 1, 1936, pp. 646-7. 
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of tacking if the vendor should have created intermediate 
equitable encumbrances, of which he, the purchaser, knew 
nothing.°! 

This has now been altered partly in consequence of the 
principle of the English Law of Property Act 1925 that it 
is for the vendor to get in the legal estate and himself 
convey it to the purchaser; partly because the doctrine of 
tacking has been abolished, partly because English mort- 
gages are not now made by a conveyance of the fee simple, 
but rather by the creation of a long term of years or a 
legal charge and the mortgage term is not permitted to be 
kept alive once the mortgage is discharged; and finally 
because of the system of registration as land charges of 
legal and equitable mortgages which are not accompanied 
by a deposit of deeds relating to the legal estate. These 
mortgages are now usually discharged by indorsed receipt 
so as to be out of the way before the conveyance to the 
purchaser and, according to Williams,@" rarely is it to the 
interest of the purchaser, or is it feasible for him, to 
intercept the legal estate and take a conveyance of it direct 
to himself instead of indirectly through the vendor. 

We can see a parallel in the dual systems of land 
dealings in Victoria, viz., under the general law and under 
the Torrens system.!?! 

Tacking 

The doctrine of tacking, never really applicable to 
mortgages under the latter system anyway, has been sub- 
stantially abolished.'*! Section 6 of the Victorian Property 
Law Act 1958, which enables dealings to be recorded in 
the office of the Registrar-General and thereby take priority 
over unrecorded or later recorded dealings provides a 
security to those acquiring interests in old law land which 
was lacking under the old English system. Finally, in 
respect of land under the Transfer of Land Act legal mort- 
gages are not effected by a conveyance of the fee simple, 
but, rather, an endorsement is made on the back of the 
mortgagor’s certificate of title referring to the instrument 
of mortgage which is registered. The Transfer of Land Act 
expressly provides that a mortgage shall not operate as 
a transfer of the land mortgaged.'*! Again a discharge of 
mortgage is recorded on the back of the certificate by 
endorsement. 

Victoria 

So it would seem these old English precautions in 
relation to land dealings stemming from the application of 
the principle that “title feeds the estoppel” need not be 
followed in Victoria. 

[20] Williams, Vendor and Purchaser, 4th ed., vol. 1, 1936, p. 648. 
[21] Williams, Vendor and Purchaser, 4th ed., vol. 1, 1936, p. 648. 
[22] Transfer of Land Act 1958. 


[23] Section 94, Property Law Act 1958. 
[24] See s. 74(2). 
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OVERPAID BENEFICIARIES* 


Where, as may easily happen, in the case of a compli- 
cated though ostensibly simple will, executors overpay a 
beneficiary under a misapprehension, through not seeking 
counsel’s opinion on any moot point at an early stage, the 
courts will, while distribution is not complete, protect the 
executor against the consequences of his honest mistake 
by ordering, in effect, that the overpayment should be 
taken into account in arriving at the final distribution to 
the beneficiary overpaid (cf. per LorD LYNDHURST, L.C., 
in Livesey v. Livesey (1827), 3 Russ. 28; Daniel v. Sinclair 
(1880), 6 App. Cas. 181, at p. 191). It is the practice of the 
court when administering the estate of a deceased person, 
in such a case, to make allowance by adjustment in the 
accounts, so as to enable a trustee to recoup the money that 
he has inadvisedly paid (per NEVILLE, J., in Re Musgrave, 
[1916] 2 Ch. 417, at p. 423; Re Wooldridge, [1920] W.N. 
78). Thus, the executor or trustee who has overpaid one 
beneficiary at the expense of another is entitled in the 
future administration of the trusts to equalise the pay- 
ments at the expense of the overpaid beneficiary; and there 
is no general rule that he cannot claim such an adjustment 
in his own favour where he is the person responsible for 
the mistake which has been made. 


Before the decision in Re Diplock’s Estate, [1948] 2 
All E.R. 318, there was some room for doubting the position 
set out above, as may be seen from the decision of WYNN- 
PARRY, J., at first instance ([1947] 1 All E.R. 522) which 
the Court of Appeal reversed, commenting on that judg- 
ment as follows: “The learned judge concluded that an 
unpaid beneficiary could only sue the wrongly paid recipi- 
ent of the testator’s money in equity in the same circum- 
stances as those which would enable him in the name of 
or by joining the personal representatives to sue at law, 
that is when the wrong payment has been made under a 
mistake of fact”. The Court of Appeal laid down quite 
clearly that even if the mistake was one of law, the over- 
payment could nevertheless be recouped. 


Exceptions to general rule 


There is an exception to the foregoing rule in cases 
where there was originally no deficiency of assets and one 
beneficiary was paid no more than his entitlement and 
afterwards a deficiency of assets resulted (Noel v. Robin- 
son (1682), 1 Vern. 90). For, the equitable remedy in 
personam is based on an equity affecting the conscience of 
the recipient of the overpayment; and, since at the time 
of the payment it was not an overpayment at all, there 





* By courtesy of The Law Journal, England. 
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was nothing in respect of which equity could affect his 
conscience (per LORD GREENE, M.R., in Re Diplock’s Estate, 
[1948] 2 All E.R., at p. 329). This exception covers cases 
where the original payment was made voluntarily, and in 
that case the underpaid beneficiary can have no recourse 
in the courts against the recipient of what, in the events 
which happen, turns out subsequently to be an over- 
payment; nor, in effect, is any such recourse open to them 
against executors and trustees whose estate is insolvent 
(per Sir J. STRANGE in Orr v. Kaines (1750), 2 Ves. Sen. 
194). The true test of whether the recipient’s conscience is 
so affected in equity as to enable any effective reclaim of an 
overpayment from him is whether at the time when the 
payment was made the beneficiary received anything more 
than, at that time, he was properly entitled to receive (per 
LORD GREENE, M.R., in Re Diplock’s Estates, [1948] 2 All 
E.R., at p. 330). 


There is also an exception to the rule that has been 
stated previously in the case of overpayments which have 
been made with the full knowledge and assent of the 
underpaid would-be claimant (Rogers v. Ingham (1876), 3 
Ch. D. 351). In that case the court held the claimant to 
be in the position of having personally made the over- 
payment though by the hands of the trustees. 


Increments 

Where an amount overpaid is recoverable, the question 
arises how far if at all any increments to the amount, by 
way of interest thereon in the interim, or otherwise, is 
recoverable in addition. In fairness it would seem that such 
increments ought, within reasonable limits, to be so 
recoverable. It was laid down by LORD ELDON, L.C. (in 
Gittins v. Steele (1818), 1 Swanst. 200), cited in Roper on 
Legacies, 4th edn. 1847, p. 461, that if a legacy has been 
erroneously paid to a legatee who has no further property 
in the estate, the rule of Court, in recalling that payment, 
is not to charge interest; but if the legatee is entitled to 
another fund making interest in the hands of the Court, 
justice must be done out of his share. 


An underpaid beneficiary must exhaust his claim 
against the personal representatives before suing the over- 
paid beneficiary (Orr v. Kaines, supra). Such claims are 
open to next of kin as well as beneficiaries under a will. 
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VIRES AND THE COMPANIES ACT, 1958 
No. 6455, VICTORIA 


by 


H. H. EDNIE, B.Com., LL.B. (HONs.), A.A.S.A. (PROv.) 
Barrister-at-Law 


“De Lolme’s remark that Parliament can 
do anything except make a man into a 
woman and a woman into a man is often 
quoted. But, like many of the remarks 
which De Lolme made, it is wrong. For 
if Parliament enacted that all men should 
be women, they would be women so far 
as the law is concerned.” 


Jennings, The Law and the Constitution, 
3rd Edn., p. 149. 


Once the omnipotence of Parliament is accepted as a 
fact, almost anything at all is more than likely to happen. 
Thus hardly anyone today is astonished at the artifact of 
corporate personality, even when it is so nearly assimilated 
to human personality that a company, though it were dead, 
yet may be resurrected. 


Despite its omnipotence, Parliament has never been 
able to clothe its creature with powers so as to satisfy, with 
universal success, the company, its members, and those 
who may contract with it. 


Dealings with companies 


In the Ashbury Carriage Case (of glorious memory) 
(1875), L.R. 7 H.L. 653, although their Lordships were 
careful to emphasize that the statutory requirement that 
the memorandum state the objects of the company, was to 
protect, not only the corporators, but also those people 
who might have dealings with the company (see per LORD 
CAIRNS, C., at p. 667, per LORD CHELMSFORD at p. 678, per 
LORD HATHERLEY at pp. 684, 687, and per LorD O’HAGAN 
at p. 690), the statutory delimitation of the powers of a 
company has often produced painful consequences for those 
who have dealt therewith. See Re Jon Beauforte (London) 
Ltd., [1953] 1 All E.R. 634, for one instance. It is one 
thing to point with praiseworthy hind-sight to the pro- 
visions of ss. 6 (2) and 14 (1) and to recite the doctrine 
of constructive notice. It is another thing to avert the 
danger to which this exposes the innocent but unwary. 
Where a loss must be borne by either of two parties, both 
wholly innocent, it is but just that he who was the more 
prudent should escape; but in the present day community if 
everyone minded to do business with a company invariably 
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inspected its objects clause rather than take his chance 
with constructive notice, then commercial intercourse 
would be stultified. 


Question of vires 

When the Bill for the present Act was before the 
House, some of these aspects of the question of vires were 
ventilated; see Hansard, Session 1958, the Honourable 
Member for Brunswick West at p. 605, the Honourable the 
Attorney-General at p. 933 and the Honourable P. V. 
Feltham at p. 1296. As it is, the doctrine of ultra vires 
is left intact, but with a view to the amelioration of some 
of its inconvenient consequences there has been enacted in 
s. 15 (3) which reads: 


“Every company having a share capital registered 
after the commencement of this Act shall have as incidental 
and ancillary to the objects specified in its memorandum 
the objects and powers set out in the Third Schedule and 
those objects and powers shall be implied in the memor- 
andum accordingly, except so far as they are expressly 
excluded or modified by the memorandum.” 

The Third Schedule, which is headed “Incidental and 
Ancillary Objects and Powers’, contains among its clauses 
some which in any event properly would be called powers; 
and inspection confirms that the others (excepting perhaps 
the twenty-sixth, which has received somewhat liberal 
interpretation) have only a standing subsidiary to that 
of the company’s objects elsewhere to be sought for. This, 
of course, is precisely what the language of subsection (3) 
contemplates. Something like this was adopted in Canada 
many years ago, and has been developed more recently in 
New Zealand. 


Distinguishing paramount and subsidiary objects 


In Cotman v. Brougham, [1918] A.C. 514, at pp. 520- 
521, LORD PARKER OF WADDINGTON explained how there 
arose the practice of company lawyers specifying functions 
which in truth are mere powers to be objects, in order to 
leave as little to inference as possible; and how then, lest 
mere powers specified thus to be objects should be read 
down as ancillary to and exercisable only for the purpose 
of furthering what might be held to be the company’s 
main or paramount objects, draftsmen adopted the ex- 
pedient of assembling the whole profusion of functions, 
objects in the strict sense and mere powers alike, and 
expressing them each to be an independent main object. 
The clause following, appearing in a memorandum recently 
registered in Victoria, is a typical one: 

“And it is declared that each of the objects specified in 
any paragraph of this Clause Number 3 shall except where 
otherwise expressed in such paragraph be independent 
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main objects [sic] and shall be in no sense limited or 
restricted by reference to or inference from its context in 
such paragraph or its juxtaposition with any other object 
therein or from the terms of any other paragraph hereof.” 


It is well settled that for the purpose of determining 
any question of vires, there is no necessity to distinguish 
main, paramount objects from subsidiary ones. It may be 
otherwise, however, where the issue is whether a com- 
pany’s substratum has disappeared so as to warrant a 
winding up on the ground of s. 160 (1) (f); and again a 
statute may require a court to isolate a given company’s 
main objects; see, e.g., the question posed for VAISEY, J. 
in North of England Zoological Society v. Chester Rural 
District Council, [1958] 3 All E.R. 535. 


Prolixity and artificiality 


The prolixity and artificiality which results from the 
current drafting practice has been criticized by LORD 
FINLAY, C. and LORD WRENBURY in Cotman v. Brougham, 
[1918] A.C. 514, at pp. 517, 523; and by VAISEY, J. in 
North of England Zoological Society’s Case, ante, at p. 537, 
as well as in Re Cole, [1945] 1 All E.R. 521. But drafts- 
men can hardly be blamed where, from fear of the con- 
sequences of the doctrine of ultra vires, they resort to 
perhaps extreme distension in the objects clause; there 
is, after all, no express statutory prohibition against so 
doing. 


Objects and powers in Third Schedule 


It remains to be settled whether a company is com- 
petent to raise, conformably to the practice referred to 
above, the objects and powers in the Third Schedule each 
to the stature of independence and paramountcy. That is 
to say, can a company validly extend an interpretative 
clause like the specimen above to embrace the Third 
Schedule. Despite the use of the words “or modified” in 
subsection (3), it may be doubted that a company can do 
so when the Legislature has deliberately invested the 
clauses in the Third Schedule with merely incidental and 
ancillary character. There is nothing apparently to 
obstruct a company draftsman, if he wishes, from simply 
setting forth in extenso in the objects clause the content 
of this Schedule, and then qualifying the whole with a 
clause like the specimen above. But to do this would be 
to forgo in the memorandum the advantage of brevity 
which the Act offers. The scheme of subsection (3) and 
the Third Schedule may be of particular advantage by 
saving much drawing and engrossing in a case where a 
company wishes to incorporate several subsidiaries each 
intended to undertake an exclusive, specialized activity as 
part of a larger interconnected commercial design. 
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Primary objects 


It is at all events clear that the draftsman will still 
require to express with the same precision as formerly 
those primary objects which a company is desired to 
pursue; and one may perhaps be pardoned for suspecting 
that the conservatism which is sometimes ascribed to 
lawyers will lead them, for a time at least, to set those 
objects out as fully as ever before. 


Excellent as the scheme is, it seems designed to 
ameliorate the consequences of the doctrine of ultra vires 
by subsidizing the ingenuity of those whose concern it is 
to evade it, rather than to abolish the more unfortunate 
features of the doctrine. 


Vires as a domestic question 


Many may have felt happier if the Legislature had 
adopted a somewhat bolder attitude towards the whole 
question of vires in order to safeguard those persons who 
transact business with companies. The difficulty is to 
achieve a due balance between the interests of, on the one 
hand, the members of a company and, on the other hand, 
those with whom it is likely to treat, especially those who 
might lend money to it. The existing scheme serves the 
first-named interest fairly well, though it is liable to 
present dangers to the second. The charter scheme, which 
judges long ago held to invest a company with capacity 
to deal with its property and incur liabilities in the same 
(or almost the same) way as a natural person could do, 
was a scheme very convenient for the second-named 
interest, though it could be troublesome to the company 
in so far as the charter might be jeopardised by an in- 
fraction. Probably the concept of constructive notice is 
too well entrenched to be interfered with. If people will 
not inspect public documents then they act at their peril, 
it might be said. But in reality it is not invariably feasible 
for persons minded to deal with a company first to seek 
out its objects. Perhaps, for that matter, not every person 
who is minded to become a member of a company first 
satisfies himself of its objects. 

Even if Dr. Jennings was only partly correct and if 
lawyers were less ingenious than some suggest, it should 
be possible to equate with advantage the powers and 
capacity of a statutory company to those of a charter 
company, vis-a-vis outsiders at least, leaving vires a 
domestic question. 
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FORFEITURE OF INSTALMENTS OF PURCHASE 
MONEY* 


Contracts for sale of land frequently provide for pay- 
ment of the purchase money by instalments. There are 
two well-known forms which such a contract may take. 
Under the first, the execution of the conveyance is deferred 
until all the instalments have been paid; under the second, 
the property is conveyed to the purchaser on payment of 
the first instalment, and it is provided by the contract 
that, on default in payment of a future instalment, the 
whole of the unpaid purchase money is to become due. 
The purchaser in this case always mortgages the property 
back to the vendor to secure payment of the whole pur- 
chase money. Under the first form, it is also sometimes 
provided that on default paid instalments shall be retained 
by the vendor, or set off against a deficiency in price on 
sale by him. Where the first form is adopted, the question 
will arise whether a provision for the retention by the 
vendor of instalments already paid is a penalty, which 
can be relieved against by the court. This question arose 
recently in the Scottish case of Reid v. Campbell (1958), 
108 L.J. 699. 


In that case the purchaser of a house agreed to pay 
the purchase price of £295 by a deposit of £20 and monthly 
instalments of £5. The contract provided that if any instal- 
ment was unpaid when the next became due, the purchaser 
should lose all right to recover any past instalments, and 
should lose all right to the house. The purchaser, after 
paying the deposit and five instalments, failed to pay the 
next instalment. The vendor asked for a declaration that 
the purchaser had forfeited all title to the house and the 
paid instalments. 


SHERIFF-SUBSTITUTE WALKER held that the provision 
was not a penal one, and made the declaration asked. He 
said that the distinction between a penalty and liquidated 
damages, if not always easy to make in practice, was clear 
in principle. Where, however, the provision was for for- 
feiture of payments already made, and not for an extra 
payment, the courts had tended more often to allow its 
enforcement. It had never been suggested that in hire- 
purchase agreements the hirer was not liable to forfeit 
both the article itself and the paid instalments; and, apart 
from authority, he would have held that there was no 
difference in principle. The dicta in Kilmer v. British 
Columbia Orchard Lands, Ltd., [1913] A.C. 319, and 
Steedman v. Drinkle, [1916] 1 A.C. 275, were distinguish- 
able from the case before him, as in those cases the property 





* By courtesy of The Law Journal, England. 
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sold was undeveloped land, and no question of deterioration 
was likely to occur. Moreover the jurisdiction applied there 
was equitable; the purchaser was relieved of penalty, but 
only on conditions specified by the court. But these cases 
had not been subsequently applied in England as supporting 
the proposition that any stipulation must be penal which 
provided for forfeiture of land and past payments on 
failure to make punctual payment of one instalment. 


It may be said with respect that the decision was 
consonant with the English decisions. The inability of the 
purchaser to recover money paid under a contract for sale 
may have the result that the vendor gets more than his 
loss. But it is established that a deposit is not a penalty; 
and, subject to the court’s right to order its return under 
s. 49 (2) of the Law of Property Act 1925, such deposit 
can be forfeited by the vendor. It is true that where there 
is no express provision for the retention by the vendor 
of past instalments of purchase money, the purchaser can 
recover them if the vendor rescinds the contract on the 
purchaser’s default (Mayson v. Clouet, [1924] A.C. 980). 
But such a provision if made, is not, it seems, necessarily 
a penalty at all, notwithstanding the dicta in the earlier 
cases. 


In Kilmer v. British Columbia Orchard Lands, Ltd. 
(supra) the contract provided that time was to be con- 
sidered of the essence of the contract, and that if the 
instalments were not punctually paid with interest, the 
agreement was to be void; the vendor could resell, and all 
payments already made were to be forfeited. It was pointed 
out that the penalty became more severe as the agreement 
neared completion, as the money confiscated became larger. 
The vendor had also led the purchaser to expect that he 
would be allowed time to pay. The Privy Council did not 
decide that the clause was a penalty, though LORD 
MCNAGHTEN regarded it as such; but the Board decreed 
specific performance on the purchaser’s paying the balance 
of the instalments into court. In Steedman v. Drinkle 
(supra) where the whole of the unpaid instalments were 
to become due on default, the real issue before the Privy 
Council was not whether the plaintiff should be relieved 
from forfeiture, but whether he was entitled to specific 
performance on terms. The Board did say that the clause 
was a penalty from which he was entitled to be relieved 
on terms, and gave liberty to apply for that purpose; but 
the point was not apparently argued, and the vendor may 
have admitted it; and further, no instalments beyond the 
first had in fact been paid (see the consideration of these 
two cases by ROMER, L.J., in Stockloser v. Johnson, [1954] 
1 All E.R., at pp. 642, 643). 
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FARWELL, J. (as he then was), in Mussen v. Van 
Diemen’s Land Co., [1938] 1 All E.R. 210, dealt with the 
question rather differently. There the contract provided 
that, on default of payment of an instalment, the vendor 
could resume possession, and paid instalments were to be 
forfeited; and it was held that the purchaser was not 
entitled to recover the instalments already paid. The 
learned judge said that the relief sought was equitable 
relief, and it was necessary to show that it was uncon- 
scionable for the vendor to retain the sums paid. The 
clause was not strictly a penalty at all, as it was an integral 
part of the contract. There was no case, apart from Steed- 
man v. Drinkle (supra) where the court had relieved 
against such a clause. If, however, the vendor had elected 
to rescind the contract in the sense of making it null and 
void ab initio, the purchaser might have recovered the 
money as money had and received to his use. 


In Stockloser v. Johnson (supra) there was, as 
DENNING, L.J. (as he then was), observed, an acute contest 
as to the principles to be applied. But the judgments, so 
far as they dealt with these principles, were really dicta. 
The contracts in this case were for the sale of plant and 
machinery with the benefit of hiring agreements, under 
which royalties were payable. The court held that there 
was no penalty, since the purchaser, who was seeking to 
recover paid instalments, was under the contract entitled 
to retain royalties which he had already received. (The 
same principle would apply to a contract for sale of land 
which is let, if the purchaser was to receive the rent; but 
the vendor in most cases would remain in receipt of the 
rents and profits until payment of all the instalments, 
unless a mortgage to secure the instalments were given.) 


SOMERVELL, L.J., expressed the view that a clause 
providing for forfeiture of past instalments was a penalty; 
but that relief could be given against it, and that such 
relief was not limited to the giving of further time to pay 
the whole purchase money. DENNING, L.J., also thought 
that the clause was penal; but that where the purchaser 
was seeking to recover money lawfully paid, he could do 
so on terms imposed by the court. ROMER, L.J., after 
referring to the dictum of LORD CHANCELLOR NOTTINGHAM 
in Maynard v. Moseley (1676), 3 Swan 651, that “the 
Chancery mends no man’s bargain”, said that, when the 
parties to the contract were on terms of bargaining equality 
with each other, he could see no ground for the interference 
of a court of equity with such a provision, except to give 
him further time. The cases established that if a purchaser 
defaulted in punctual payment of instalments of purchase 
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money, the court would, in a proper case, relieve the pur- 
chaser from his contractual liability to forfeit instalments 
(apart from the deposit) already paid, to the extent of 
giving him a further chance and further time to pay the 
money in arrear if he was able and willing to do so. 


If the purchaser in Reid v. Campbell (supra) had been 
in a position to offer to pay the whole purchase money, 
and had been guilty of no delay, he would thus, it seems, 
have been entitled to obtain specific performance of the 
contract against the vendor. 


If the property is not let, and the purchaser is let into 
possession, the forfeiture of instalments may be justified 
on the ground that they represent possible depreciation in 
the value of the property as in Reid v. Campbell (supra). 
A provision for payment of a reasonable sum for deprecia- 
tion of a chattel under a hire-purchase agreement is valid 
even if the owner has power to retake possession (Cooden 
Engineering Co., Ltd. v. Stanford, [1952] 2 All E.R. 915; 
cf. Landom Trust, Ltd. v. Hurrell, [1955] 1 All E.R. 839). 


The result of the cases appears to be that the vendor 
can insist on his strict rights under a contract providing 
for retention of paid instalments, where the property sold 
is a dwelling-house or shop premises, and the purchaser is 
let into possession. 


Mussen v. Van Diemen’s Land Co., and Stockloser v. 
Johnson (supra) related to the right of the purchaser to 
recover the paid instalments; but it appears from Reid v. 
Campbell (supra) that the vendor can obtain a declaration 
of his rights, where this is necessary to clear his title to the 
land from any possibility that the purchaser might claim 
specific performance. 


The vendor may be forced to seek such a declaration 
if he wishes to re-sell, particularly if the purchaser has 
registered the contract as an estate contract. The vendor 
will not be able to procure vacation of the entry in the 
Land Charges Register without such a declaration if the 
purchaser will not agree to apply for vacation (Re Engall’s 
Agreement, [1953] 2 All E.R. 503). 


A clause providing for payment to the vendor of all 
future instalments of the purchase money on default in 
payment of an instalment would be a penalty against which 
the court would relieve, if the contract provides that the 
purchaser’s right to the property is also to be forfeited— 
cf. Cooden Engineering Co., Ltd. v. Stanford (supra). The 
vendor would necessarily in such a case recover more than 
any possible loss by reason of depreciation. 
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But a provision that, on default in payment of an 
instalment, future instalments are to become immediately 
due, with interest, would not, it seems clear, be a penalty 
if the purchaser’s right to complete the contract on pay- 
ment of all the future instalments remains unaffected 
(Protector Loan Co. v. Grice (1880), 5 Q.B.D. 592). The 
same would apply to a mortgage to secure the instalments; 
in that case the purchaser is protected by his equitable right 
to redeem (Wallingford v. Mutual Society (1880), 5 App. 
Cas. 685, at pp. 696, 702). 





CASE NOTES 


Easement 


Parol agreement between registered proprietors of adjoin- 
ing lands under Torrens Title — access for motor car — 
whether easement or licence.—A., the registered proprietor 
of land, agreed with B., the registered proprietor of 
adjoining land, to allow B. access for his motor car over 
part of A.’s land. Certain work in connection with fences 
and gates was required for this purpose which was carried 
out by B. On the death of A., a dispute arose as to whether 
B. was entitled to a right of way. B. obtained an interim 
injunction restraining A. from obstructing the way across 
the property. On motion to continue the injunction, which 
by consent was treated as the trial of the action, it was 
laid down that whether an agreement created an easement 
or merely a licence depended on the intention of the parties 
as to whether or not the rights conferred were to be per- 
manent in their nature. It was held that B. had not made 
out an agreement the terms of which were clear and defined 
and that it created merely a licence and the motion to 
continue the injunction was refused (Brownsea v. National 
Trustees Executors & Agency Co. of Australasia Ltd., 
[1959] V.R. 243). 
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Husband and Wife 


Presumption of advancement—rebuttal—intention to evade 
foreign law.—The plaintiff claimed a declaration that the 
proceeds of the sale of certain shares sold by the defendant, 
his wife, were held by her on trust for the plaintiff. The 
plaintiff had purchased the shares in an American company 
in the name of his wife to avoid payment of tax on his 
beneficial interest in the shares. On the estrangement of 
the husband and wife, the defendant had sold the shares, 
and the question arose as to whether the husband was 
entitled to any relief. It was held that the equitable pre- 
sumption of advancement arose from the transaction, but 
the court would not give its aid to the husband’s claim 
because it was based on an arrangement to contravene the 
revenue laws of a friendly foreign country, and the action 
was dismissed (Re Emery’s Investment Trusts, Emery v. 
Emery, [1959] 1 All E.R. 577). 


Will 

Condition—time for performance—charity to be chosen 
within twelve months—revocation and gift if charity not 
chosen within time limit—whether time of essence.—A 
testatrix gave a legacy to a named charity with a direction 
that if the charity could not fulfil her wishes, the legacy 
should go to some other similar charity considered suitable 
by her trustees. If the trustees were not successful in 
finding within a year after probate another suitable charity 
willing to give effect to the testatrix’s wishes, the legacy 
was to be revoked. The named charity was unable to accept 
the legacy and the trustees did not find another suitable 
charity until two years and four months after probate. 
It had not been possible to distribute the estate before then 
owing to other questions. It was held that the condition 
as to time was intended by the testatrix to prevent the 
distribution of her estate being delayed by the trustees 
considering other charitable institutions as being suitable, 
distribution had not been delayed thereby, and accordingly 
the legacy should now be paid to the charity that had been 
found (Re Selinger’s Will Trusts; Midland Bank Executor 
and Trustee Co. Ltd. v. Levy, [1959] 1 All E.R. 407). 
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